


Legal Empowerment Strategies in Bangladesh:
Empowering Women and Poor People through Legal Means

Daphne Keevil Harrold

December 2007

Research and Evaluation Division
BRAC Centre, 75 Mohakhali, Dhaka 1212, Bangladesh
E-mail: research@brac.net, Web: www.brac.net/research
Telephone: 880-2-9881265, 8824180-87

For more details about the report please contact: daphnekh@gmail.com




ACKNOWLEDGEMENTS

This report produced under students for devel opment programme agreement between Dalhouse
University, Dalhousie Law School, BRAC: Research and Evaluation Division, and the
Association of Universities and Colleges of Canada, funded by the Canadian International
Development Agency.

The Research and Evaluation Division (RED) is supported by BRAC's core funds and funds
from donor agencies, organizations and governments worldwide. Current major donors of
BRAC and RED include Aga Khan Foundation Canada, AusAID, BRAC University, CAF-
America, Campaign for Popular Education, Canadian International Development Agency,
Columbia University (USA), Danish International Development Agency, DEKA Emergence
Energy (USA), Department for Internationa Development (DFID) of UK, Embassy of
Denmark, Embassy of Japan, European Commission, Fidelis France, The Globa Fund,
Government of Bangladesh, Institute of Development Studies (Sussex, UK), Inter-cooperation
Bangladesh, Japan International Cooperation Agency, KATALY ST Bangladesh, Land O Lakes
(USA), Scojo Foundation Incorporation, NORAD, NOVID, OXFAM America, Oxford Policy
Management Limited, Plan International Bangladesh, The Population Council (USA),
Rockefeller Foundation, Rotary International, Royal Netherlands Embassy, Royal Norwegian
Embassy, Save the Children (UK), Save the Children (USA), SIDA, Stanford Medical, Swiss
Development Cooperation, ULG Northumbrain (UK), UNDP, UNICEF, University of
Manchester (UK), World Bank, World Fish Centre, and the World Food Programme.




INTRODUCTION

Lega empowerment is a process and a goal that involves the use of law to increase the control
of disadvantaged populations over their lives through a combination of education and action.*
The success of legal empowerment work will be measured by looking for indicators of change
that demonstrate improvements in the lives or position of women or the poor in some way.

This paper will analyze the legal empowerment initiatives of four organizations through a
variety of analytical frameworks. For organizational purposes this paper distinguishes between
macro-level interventions (targeted at Bangladeshi laws, national policies, and national
ingtitutions), meso-level interventions (targeted at communities in rural areas and ingtitutions
from the local level to the district level), and micro-level interventions (targeting the household
and individua level).

For each program this paper will look at the impact of the legal empowerment work
undertaken. This paper will look for indicators of change that have somehow altered the status
quo to benefit women and/or the poor. Where possible this paper will also examine interactions
with powerful community members and will explore how their needs have been addressed and
if they are impeding legal empowerment efforts. Interactions with women and the poor will be
examined to explore which programs are meeting their demands and which are service
suppliers with avested interest in trying to increase demand for those services.

In order to examine legal empowerment strategies in Bangladesh this paper looks at four
organizations of different sizes. Two organizations are national, one is medium-sized and
regional, and one is amuch smaller regional organization.

) The Bangladesh Legal Aid and Services Trust (BLAST) is a large-scale nationa
organization focusing exclusively on the mobilization of legal resources for women, the
poor, and other marginalized groups. BLAST operates programs on the macro, meso, and
micro level in Bangladesh and has offices throughout the country. BLAST is run by
lawyers and operatesin district bar association offices.

) BRAC isahalistic organization which tackles poverty on multiple fronts, one of whichis
lega empowerment. BRAC is one of the world's largest national non-governmental
organizations (NGO) having offices throughout the country. BRAC's programmatic
focusis broad. It operates a modest legal empowerment program at the micro level.

) The Madaripur Legal Aid Association (MLAA) is an NGO that focuses solely on
mobilizing legal resources on a regional scale. MLAA operates offices in three
neighbouring districts and operates at the meso and micro levels of intervention and has
recently embarked on macro level advocacy work.

) Nagorik Uddyog (NU) isan NGO that aso focuses on mobilizing legal resources, but on
amuch more localized scale. NU is a small NGO with 45 staff members working in four
district offices with an additional head office in Dhaka. NU operates at the meso and
micro levels.

! Asian Development Bank, Law and Policy Reform at the Asian Development Bank, 2001 ed. (Manila:
Asian Development Bank, 2001) at 7.




METHODOLOGY

This paper was written using both secondary and primary data and information including:
annual reports, studies, publications, donor organization assessments, and internal documents
of the four NGOs under observation. The scope of the research was limited to data regarding
programs in Bangladesh and expanded to a global scope for research involving theoretical
work in the legal empowerment field. The theoretical research spanned severa decades
whereas the research regarding NGO work in Bangladesh was limited to the largest amount of
data available in the years closest to the summer of 2006. There was no original research
conducted for this paper because there was not enough time during my three month stay in
Bangladesh.

The basic framework for this paper was originally conceived by Dr. Mirza Hassan and
Tarig Ali at BRAC's Research and Evaluation Division. They created a framework to look at
the macro, meso and micro levels to evaluate the work of the four NGOs working in legal
empowerment in Bangladesh. | adopted this bare-bones outline they had created as the
framework for my paper and fleshed it out under the close supervision of Dr. Mirza Hassan of
BRAC’ s Research and Evaluation Division (RED).

Dr. Hassan's knowledge of the legal empowerment field and of the Bangladeshi context
was invaluable to the writing of this paper. Being in Bangladesh was essential to conducting
this research because many of these published documents are only available in hard copies
from the NGOs and only a select few of them are available for download from the
organizational websites. Many of the internal documents were made available because of Dr.
Hassan’ s working relationship with the organizations under review. The independence afforded
to me through my grant and BRAC-RED alowed me to focus on severa different
organizations engaged in legal empowerment and to critically assess their progress in thisfield
with complete freedom.

FOUR CONCEPTS OF LEGAL EMPOWERMENT

This section of the paper will explore the work of the Asian Development Bank, Stephen
Golub, Margaret Schuler, and the Asia Foundation.

The Asian Development Bank defines legal empowerment as a process and a goal that
involves the use of law to increase the control of disadvantaged populations over their lives
through a combination of education and action.’ Legal empowerment for the Asian
Development Bank (ADB) involves creating a critical consciousness through training about
inequalities affecting the lives of women, the poor, and the marginalized, coupled with action
undertaken to challenge those relationships. Education and training undertaken under the
auspices of legal empowerment must use the law explicitly or implicitly. In the ADB model
legal empowerment must go beyond educating people on their rights and should include
providing opportunities to apply skills imparted in order to secure or enforce their rights,
improve their well-being, and advance their lega interests. The ADB emphasizes that efforts to
strengthen formal institutions and the rule of law should be strategically made in order to
empower.

2 |bid. at 7.




The ADB argues that legal empowerment helps advance good governance by involving
marginalized people in decision-making and helps reduce poverty by giving marginalized
people more control over their own lives. The ADB study on legal empowerment identified
several features of successful legal empowerment work and the enabling environment in which
it can flourish.> The ADB lists key “Features of Successful Legal Empowerment Work”
including:

) Empowerment strategies should be integrated with other development programs and
strategies.

) Knowledge alone is insufficient — knowledge must be able to be converted into concrete
action.

) Organizational power — marginalized people can gain strength through working in
numbers and organizing into civil society groups.

) Development-oriented civil society is vibrant and independent and government is
responsiveto it.

) Government can play an equally important role when amenable to legal empowerment
work.

) Legal empowerment occurs primarily at the community level — not al reform happens at
the national level — reform with local regulations and local government has a greater
impact on the lives of the poor through greater transparency, accountability, and
responsiveness.

) Legal empowerment can potentially have an impact at the national level where decisions
can have a major impact on many people.

) Existing unimplemented good laws should be enforced.

) The self-interest of the disadvantaged must be catered to in order to empower.*

The ADB additionally identifies conditions that may improve the effectiveness of legal
empowerment work:

Lega empowerment flourishesin avibrant civil society environment.

Education enhances the quality of legal empowerment work.

Economic independence has a positive, but not determining, impact.

Legal empowerment work requires an enabling local environment and an infrastructure
of supportive services.”

The Asian Development Bank argues that knowledge is not enough — there must be a
way for the marginalized to make changes to their lives. For example: knowing that a husband
is not permitted to abuse his wife does not help the wife's situation if there is no way in that
society to change his behaviour or the wife's dependency on him.® The wife must not only
know her rights but must have a means to exercise those rights.

The ADB study sees the formation of civil society groups as crucial to success in the
legal empowerment sector. The ADB emphasizes the importance of marshalling marginalized
people so that they can work together to learn about and fight for their rights.” Using the
example of BRAC women’s groups the ADB describes how women working together are less
isolated and in a better position to withstand and challenge exploitation and abuse.® The ADB

3 Ibid.
* 1bid.
® Ibid.
% Ibid. at 69.
" Ibid. at 77.
8 Ibid. at 78




The Shalish is the overwhelming preference for justice seekers in rural Bangladesh
(Table 3). In a Participatory Rural Appraisal (PRA) exercise conducted in Basail village in
Tangail district by UNDPY, participants gave specific reasons for their preference for the
Shalish to the formal justice system. They said that the Shalish saves time and money whilst
reconciling the conflicting parties. Also, they said that if someone files a case with the police
over adispute, their opponents may retaliate by filing baseless counter cases with the police or
the court. This triggers a process of filing rounds of cases and counter cases. In some instances,
this process can continue for generations, ultimately leading to the destitution of both parties.
According to the focus group, since the Shalish are in a better position to know the real
situation concerning a conflict, the chances of foul play by a conflicting party are much lower.
Due to their knowledge of the local context, the Shalish can usually resolve a dispute in one or
two meetings at the local level.®

MACRO-LEVEL INTERVENTIONS

At the macro level BLAST isengaged in public interest litigation and related advocacy work as
well as in legal advocacy work at the national level. The indicators in this section include:
changes to the national laws, changes in government practices or policies, and evidence of
increasing governmental transparency or accountability.

PUBLIC INTEREST LITIGATION AND RELATED ADVOCACY

BLAST is engaged in Public Interest Litigation (PIL) through their Public Interest Litigation
and Advocacy Unit."® This program aims to protect vulnerable groups or individuals as well as
incrementally reforming Bangladeshi laws by establishing and/or expanding how rights are
defined.”’ Figure 2 shows BLAST’s PIL and related advocacy process as a supply-side and a
demand-side intervention. Linkages between the micro and macro level mean that aggrieved
persons or communities can approach a BLAST micro-level legal aid clinic and have their case
taken forward as a public interest case by the PIL and Advocacy Unit. BLAST also initiates
PIL cases as a supply-side service to the general public. BLAST supplies PIL and advocacy
services to people or organizations who ask for help or protection. BLAST aso initiates PIL
cases based on media reports of problems of the poor and the marginalized. Thisis an indirect
response which supplies PIL services to the aggrieved parties.”*

Since 1996 BLAST has launched several PIL cases related to women's rights and the
rights of the poor including:

Challenging evictions for marginalized communities.

Challenging a gender discriminatory government appointment processes.

Challenging the reservation of parliamentary seats for women as discriminatory.
Acquiring compensation for garment workers killed or injured when an unsafe factory
collapsed.

7 «1nformal Systems and Village courts: Poor People’s Preference” in United Nations Devel opment
Programme (UNDP). Human Security in Bangladesh: In Search of Justice and Dignity. (Dhaka,
Bangladesh: UNDP, 2002), at 91-100.

'8 Ibid. at 96.

% Bangladesh Legal Aid and Services Trust (BLAST). Public Interest Litigation and
Advocacy, BLAST: Impact Study 2005 (Dhaka, Bangladesh: Bangladesh Legal Aid and Services Trust
(BLAST), 2005).

2 Ibid.

2 Ibid.
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Through these cases BLAST is working to change the content and application of
Bangladeshi laws. BLAST isthe only NGO discussed in this paper, engaged in content-driven
reform within legal empowerment initiatives though there are several other Bangladeshi
organizations engaged in PIL work that are not included in this study.? The ADB argues that
changing the content of laws is secondary to other legal empowerment work whilst Schuler
insists that each area of legal empowerment work needs to be done concurrently in a holistic
way to have an effect. Table 4 outlines all the cases BLAST has undertaken that worked to
empower women and the poor. It is important to note that the bulk of these cases focused on
the application of existing laws to protect marginalized groups rather than reforms to those
laws. Under Schuler’s model PIL and advocacy work is focused more on application and
enforcement rather than on reforming the content of the laws. BLAST's PIL work is aso
largely aiming to ensure existing laws protect vulnerable groups.

Figure 2. BLAST’s PIL and advocacy process

BLAST initiates an
investigation based on
news reports or legal
strategy.

BLAST

contacted Other civil society
directly by groups approach
aggrieved party BLAST withaPIL

or community. case.

CASE TO COURT
BLAST (aloneor
with another NGO)
filesaPIL or Writ
Petition with the
court. A temporary
order isissued by the
court.

Advocecy is
ineffectual, the case
faces intentional or
unintentional
institutional delays
and averdict is still

pending

Advocacy with
government resultsin
an out of court
settlement and
withdrawal of the
case.

Advocacy runs
parallel to the case. A
verdict is issued by
the court.

Advocacy continues
in order to try to
ensure enforcement
of the decision.

2 There are amultitude of NGOsin Bangladesh engaged in legal empowerment work. The choice to
focus on BLAST aonein the macro level was mostly due to time constraintsin how much
information | was able to gather and how far away | was able to go to find it.
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Table 4. Pil cases empowering women and poor people undertaken by blast®

Name and Y ear Facts at Issue Result as of 08-09-05

Petition Filed

Hem Ranjan Chakma  Illegal land acquisition of the ethnic Respondents ordered to show cause as to

v. Bangladesh and minorities of the Chittagong Hill Tracksby why land acquisition should not be

others (1996) the Government without paying landowners declared illegal. Temporary stopping of
any compensation as required by law. land acquisition — verdict still pending.

BLAST and othersv.  Challenging eviction of poor peopleliving Respondents ordered to show cause asto

Bangladesh and others  on railway pavements working as petty why eviction should not be declared illegal.

(2001) traders for survival without serving notice  Temporary stopping of eviction.

BLAST v. Bangladesh
(2002)

Hasina Begum and
othersv. Bangladesh
and others (2003)

Nasrin Akhter and
Othersv. Bangladesh
(2003)

BLAST v Bangladesh
(2003)

BLAST and othersv.
Bangladesh and others
(2004)

NizeraKori and others
v. Bangladesh and
others (2004)

BLAST entered as
intervener in:

Aysha Khanom and
othersv. Bangladesh
(2004) and Farida
Akhter v. Bangladesh
(2004)

10 cases of various
members of the
Chakmatribev.
Bangladesh (2005)
BLAST v Bangladesh
(2005)

BLAST v. Bangladesh
(2005)

despite the people having given money
specified by the government.

Challenging theillegal forcible eviction of
sum dwellersin Cox’s Bazaar.

Challenging theillegal forcible eviction of
about 3260 people from the Vashantek
Slum, Kafrul, Dhaka.

Challenging gender discrimination in
public sector recruitment.

Challenging the eviction of 58 landless
families of fisher folk residing in
Jeleyapara Basti, Chittagong without any
prior notice and without arranging for their
resettlement.

Challenging the forcible eviction of 1000
landless people of the Agargaon Passport
Office Slum without any prior notice and
without arranging for their resettlement.

Challenging the eviction of thousands of
landless people from the Chars (riverbeds)
of Noakhali.

Challenging the reserving of seats for
women in parliament who are elected
indirectly by members of parliament.

Challenging illegal eviction and Section-3
of the Chittagong Hill tracks (Land
Acquisition) Regulation of 1958.

Challenging theillegal eviction of the
Sagorica Slum and the enforcement of
fundamental rights under the constitution.

Savar Palashbari Spectrum Sweater
Industries factory collapsed on workers
killing or injuring many of them.

Subsequently eviction stopped by the
government.

No rule issued. Respondents decided not to
evict slum dwellers.

Respondents to show cause as to why the
action taken illegally for forcible eviction
and the notice given shall not be declared
illegal, without legal effect, and without
jurisdiction.

Case dropped after successful out of court
settlement with the government.

Respondents ordered to show cause.
Evictions stayed until the case is disposed
of.

Eviction was delayed from September 2004
when the case was filed until averdict
alowing eviction was rendered. The
eviction commenced September 2005 and
the caseis currently being appealed.

The division bench stayed the eviction and
ordered the authorities not to disturb the
landless people for six months.

Respondents ordered to show why this
constitutional amendment reserving seats
for women was not unconstitutional.

All 10 cases had arule nisi issued and a
stay of the eviction until disposal of the
case.

Rule Nisi issued to show cause as to why
theillegal occupation of the area through
eviction, harassment and intimidation
without due process of law should not be
declared illegal.

BLAST succeeded in getting compensation
from the Bangladesh Garments
Manufacturing Association (BGMEA) for
the death and injury of workers.

% Bangladesh Legal Aid and Services Trust (BLAST), internal administrative file tracking PIL cases and
their progress (Dhaka, Bangladesh: BLAST internal document last updated 08-09-05).
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BLAST's PIL and related advocacy work have led to several incremental achievements
for legal empowerment of women and poor people in Bangladesh. They have delayed or
prevented the eviction of slum dwellers in order to delay or prevent the loss of what meagre
assets they possessed at the time of the threatened eviction.* They have changed or modified
gender discriminatory laws and government recruitment practices. Additionally, they have
obtained compensation for injured and killed workers in a garment factory collapse. BLAST
faces numerous challenges in terms of reaping the rewards of litigating in the public interest
including lack of cooperation from the government officials and agencies; lack of willingness
on the part of the government agencies to implement court orders; lack of public awareness;
and threats. ®

BLAST's advocacy work done in conjunction with PIL cases is crucia to overcoming
these obstacles to legal reform through litigation. BLAST also works with other Bangladeshi
and international NGOs to conduct PIL-related advocacy work and to monitor enforcement.
For benefactors to receive the promised benefits from successes through PIL, BLAST must
conduct a great deal of advocacy work with the government departments, ministers, and
politically powerful stakeholders directly involved with the issue at hand. The media also plays
an important advocacy role related to PIL cases whereby BLAST can use public discussions
and public pressure to make reforms a priority for politically powerful actorsinvolved.

LEGAL ADVOCACY

Dr. Mirza Hassan in his study on advocacy in Bangladesh®® adopted what he deemed to be a
value-neutral definition of advocacy written by David Cohen:

Advocacy is the pursuit of influencing outcomes — including public policy and resource
alocation decisions within political, economic, and social systems and institutions — that
directly affects people's lives. %

Hassan categorizes PIL as one tool available to actors engaged in government advocacy.
He categorizes PIL as atype of adversarial advocacy work because it agitates against the state.
Hassan lists the characteristics of successful advocacy strategies:

) Clearly defined problems or issues.

) Understanding of the political space available and whether advocacy work should be
more adversarial or more negotiated.

) Careful identification of key institutions or individuals in a position to enact, influence or
block the desired policy outcome or institutional change.

o Careful mapping out of relevant allies, proponents, constituencies and beneficiaries to
achieve the desired outcome.

o Effective planning tactics and tools to compliment PIL work, including using the media,
lobbying, forming coalitions and networks, organizing the grassroots and using
knowledge and information strategically.

% Bangladesh Legal Aid and Services Trust (BLAST). Annual Report 2004-2005 (Dhaka, Bangladesh:
Bangladesh Legal Aid and Services Trust (BLAST), 2005) at 33.

% |bid. at 7.

% Mirza Hassan, NGO Advocacy to Promote Good Governance, Rule of Law and Pro-Poor
Development: A Study of Seven National NGOs, (Dhaka, Bangladesh: World Bank 2004).

" David Cohen, “Advocacy: its many faces and acommon understanding”, in Advocacy for Social
Justice, ed. David Cohen et.al., Kumarian Press, 2001, Quoted in Hassan, NGO Advocacy to Promote
Good Governance, Rule of Law and Pro-Poor Development at 4.
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BLAST's Advocacy Unit has the objective of effecting systemic changes in legidative
policy through advocacy and litigation in the interest of the poor and marginalized. BLAST
networks with NGOs across the South Asian region and conducts advocacy work related to law
reform by hosting conferences on sel ected topics. In 2004 these topics included:

o Making government-run legal aid more effective.
) Improving strategies for creating change through Public Interest Litigation.

These workshops included a broad spectrum of professionals with direct experience of
the conference topics:

) Government ministers and policy makers.
) NGOs and civil society groups working in the field.
) Lawyers and judges practicing in the field.

The workshops in 2004 resulted in commitments from government ministers and
departments for reforming their policy agenda. BLAST is continuing to engage in advocacy in
order to ensure those commitments are honoured. The advocacy success stories that BLAST
pointsto include PIL cases as a pressure tactic in the advocacy arsenal of tools.

By applying Hassan's assessment indicators of advocacy to BLAST's Advocacy Unit, it
is possible to assess how these characteristics of successful advocacy in Bangladesh have been
borne out in practice. The two topics the advocacy department focused on in 2004 indicate two
clearly defined goals which meet Hassan's criteria of clearly defined problems and issues.
Their workshops seem to have targeted key persons of influence and allies working in the field.
Their networking seems to be evidence of tactics and tools to compliment PIL work, whilst
their advocacy with government indicates a perception of the political space allowing for more
cooperative and less adversarial methods. BLAST’'s Advocacy Unit meets all of Hassan's
criteria for structural success as he has outlined them though with the information available to
me writing this paper.

It is useful to assess how successfully the program is run but for the purposes of this
paper my interest liesin assessing what if any impact has been made on the lives of women and
the poor in rural Bangladesh through the work of BLAST's PIL and Advocacy Units. In a
country where the justice system is highly prejudicial against the poor and marginalized and
where laws are not dways enforced it is important to question whether increasing access to the
courts of law and reforming written laws is having any impact on the lives of poor people and
women.

BLAST conducted an impact assessment of its advocacy work with the government of
Bangladesh aiming to improve the governmental legal aid program.”® This study involved a
brief gquestionnaire administered to 77 people working with the legal aid program in eight
districts in Bangladesh. The respondents mostly included committee members, legal aid office
staff, lawyers working with the program, jail officers, and a few legal aid recipients.®® In terms
of legal empowerment indicators BLAST advocacy work has tangibly improved the lives of a
few poor people by increasing the number of cases given governmental legal aid (Table 5).
Efforts to publicize this program indicate that BLAST is attempting to increase demand for and
awareness of service the government is supplying. BLAST advocacy work engages civil

%8 Bangladesh Legal Aid and Services Trust (BLAST). Public Interest Litigation and
Advocacy, BLAST: Impact Study 2005 (Dhaka, Bangladesh: Bangladesh Legal Aid and Services Trust
(BLAST), 2005).

2 hid.
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servants at al levels as well as government ministers. Working with the government, BLAST
is advocating for improved governmental legal service provision.

Table 5. BLAST’s impact assessment survey results

Successes: Challenges:
Fund allocation to the legal aid programhas | e No separate legal aid office has been
increased. established in most of the districts but that in a
The utilization of funds for legal aid has few locations adistrict bar office or judge’s
increased. officeisused for government legal aid.
The numbers of cases receiving government | e Thereisno separate staff for legal aid but one
legal aid have increased. or two employees do some legal aid work in
Sign boards advertising government legal aid some areas.
have been erected in the court and in some e Publicity work in some locations could not be
offices. undertaken due to funding shortages.

In afew locations the government legal aid
program has been publicized at various
government and elected representative’ s
officesin conjunction with some poster-
hanging and wall-writing in the community.
Some information about government legal
aid is being provided in the jails to inmates.
The process for applying for legal aid and
being selected for legal aid has been
simplified.

MACRO-LEVEL INDICATORS

Changes to national laws

BLAST's PIL case on reserving seats for women is chalenging a nationa law. The
verdict is still pending and procedural delays plague this case. However, through the case
BLAST is creating a public discussion on this law.

Changes in government practices or policies

BLAST's many illegal eviction cases have temporarily halted many groups of poor and
marginalized people being evicted from their land.

The government changed a gender discriminatory recruitment policy through a negotiated
PIL settlement.

The government-run legal aid program has massively expanded due to BLAST advocacy
efforts, though there is still a great deal of work to be done on the administration of this
program.

Evidence of increasing governmental transparency or accountability

BLAST's sweater industries compensation case held the Bangladesh Garments
Manufacturing Association (BGMEA) to account for bad practices.

By bringing forward issues to court through PIL BLAST is forcing transparency and
public discussion on these cases that may lead to increasing accountability.

15




MESO-LEVEL INTERVENTIONS

At the meso-level this paper will look at initiatives aimed at reforming Shalish as a traditional
dispute resolution mechanism, community outreach initiatives, outreach to district level
organizations and departments, and an initiative to reform the Union Parishad village court and
the Union Parishad arbitration council. At the meso level this paper will look for the following
indicators: an increased voice for women and the poor in Shalish trials; through respectful
Shalish verdicts; legal awareness training and community campaigns; changes in the practices
and outlook of district level organizations and departments; and improved functioning of the
village court in favour of women and the poor.

REFORMING TRADITIONAL DISPUTE RESOLUTION MECHANISMS
(THE SHALISH)

BLAST: GENDER, KNOWLEDGE, NETWORKING AND HUMAN RIGHTS
INTERVENTION (GKNHRIB) PROJECT

BLAST's Gender, Knowledge, Networking and Human Rights Intervention (GKNHRIB) is a
goal-oriented multi-faceted program. This program has several goals:

) challenging dominant patriarcha norms that compromise the status of women and
promoting liberal norms of gender equality and rights;

) reforming the village Shalish so as to make it more gender-sensitive and a more attractive
destination for women in seeking justice;

) targeting the locally elected representatives who lead dispute resolution mechanisms and
making them more sensitive to gender issues;

) improving the status of women in the household, so as to ensure that women can secure
their rights, and so that gender-sensitive justice is sustainable within the context of intra-
household relations;

o building sustainable civil society organizations to act as pressure groups and community
watchdogs over justice dispensing institutions; and

) researching and understanding the process of institutional change so as to continually
evauate and rethink strategies and to contribute to development knowledge and practice
globally.

BLAST works with local Shalish in an effort to increased respect for gender rights and
appoints female Shalishkars to participate in gender related Shalish cases. BLAST aso
encourages women who have suffered gender related injustices within the home to come
forward to the Shalish. This work with the Shalish aims to encourage the Shalish to become
more gender friendly. Pressure groups aso follow-up Shalish and UP decisions and use their
female members to monitor households to ensure enforcement of decisions and to encourage
women to come forward with complaints.

Women have already begun to demand justice from Shalish. BLAST is trying to improve
the legal service supplied for women through Shalish. For this, BLAST is working directly
with Shalishkars in an effort to make the existing alternative dispute resolution justice delivery
system more gender sensitive.

16




BLAST's initiative to train and implement Nari Shalishkars (female Shalishkars) has
been very successful. The following are BLAST observations of what women mediators were
able to do as Shalishkars. Nari Shalishkars were able to:

e  Avrticulate their opinions about the process of dispute resolution.

) Ensure that women clients get afair deal in the Shalish.

o Contribute to the increased gender sensitiveness of the Shalish process.

) Provide opportunities to women plaintiffs/defendants to have their say in the Shalish.

) Organize a Shalish whenever they came to know about any incidents related to gender
violence.

) Play an important role in stopping hila marriages® through hard negotiation with local
Imams and by involving the local administration.

) Make sure that women who are victims of violence/oppression can directly seek justice
from the local dispute resolution forums.

) Inform women about laws regarding dowry, alimony, and violence against women.

) Extract information from within the households of the plaintiffs/defendants as well as
neighbours and thus help conduct the Shalish in afair and efficient manner (women can
sometimes have greater access to private domains).

) Make women feel more comfortable talking about their personal problems with another
woman.

o Be involved in Shalish follow-up work.

) Motivate other women to gather courage and seek justice outside their households and
immediate neighbourhood.*

BLAST has seen an increase in the number of women seeking justice in project areas.®
BLAST has aso made the Shalish more gender sensitive and pro-poor and their female
Shalishkars have participated and been listened to. * A BLAST survey indicated a change in
the justice seeking behaviour of women in GKNHRIB project areas with an increase in the
number of cases being undertaken by the Shalish.** The project also saw an increase in the
number of female victims allowed to speak at Shalish, an increase in documentation of Shalish
decisions, and an increasing number of gender friendly outcomes® All of these are very
tangible indicators of an improved situation for women seeking justice through the Shalish.

A hila marriage is practiced in some branches of Islam in Bangladesh. If aman wishesto remarry a
wife he has divorced a hila marriage will require her to marry a different man for a short period of
time before he can remarry her again as aform of punishment.

3 Bangladesh Legal Aid and Services Trust (BLAST). Gender, Knowledge, Networking and Human
Rights Intervention in Bangladesh (GKNHRIB): Concept Note on Extension of GKNHRIB, BLAST
(Dhaka, Bangladesh: Bangladesh Legal Aid and Services Trust (BLAST), 2005).

% Ibid. at 6.

® Ibid. at 6.

¥ bid. at 3.

* Ibid. at 3.
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COMMUNITY OUTREACH

Table 6. Community outreach initiatives

NU BLAST MLAA BRAC

Training module and Legal Aid Clinics Workshops on gender Human Rights and
training manual for providetraininginlegal issues, family lawsand Legal Education
semi-literate and literacy and awareness  human rights related courses trained 233,746

illiterate women where
they can learn how to
mobilize political
candidates and
authority figuresto
create political agendas
that are relevant to
women’s needs and
rights.

Open Space Folk
Performances creating a
relaxed public forum
for discussing rights
based issues, drawing
on indigenous
performance genres

of legal rightsin
genera especialy
women’srights. During
the 2003-2004 reporting
period BLAST
provided legal literacy
training to over 12,000
people aswell as
providing legal training
to 4,255 female and
3,101 male garment
workers.

The GKNHRIB project
promotes women’s
rights through folk
theatre, music events,
video events, films, and
women'’s courtyard
meetings thereby using
the socia forum to
encourage women to
approach justice
dispensing ingtitutions.

issuesin order to do skill
development for women
leaders. In the 2004-2005
fiscal year 1,945 women
participated in 99 of these
workshops. 11 training
sessions were arranged
for women members on
|eadership development
and gender issues. These
sessions had 278
participantsin 87 Unions.
12 training sessions for
community based female
animators were also
implemented with 278
participants.

Published 6,000 copies of
3 kinds of postersin order
to create mass awareness

of human rights issues

learnersin 2005, train
top learnersto form
Law Implementation
Committee.

Local Community

L eader’ s Workshops
had 25,761 participants
in 2005 |leading to the
formation of Human
Rights Implementation
Committees which held
workshopsfor 77,702
in 2005.

In 2005 over 29,165
popular theatre
productions staged on
socio-political issues
including lega
empowerment.

10, 194 Polli Shoma
groups for local women
|eaders prioritize socio-
political issues
including women's
rights.

These community outreach initiatives are crucia in terms of providing training in rights
and providing forums for discussion. Schuler, Golub, and the ADB all argue that education isa
pre-requisite and is not enough on its own to constitute empowerment. Education and training
in the law is important work and provides a foundation for other empowerment work that
BLAST, MLAA and NU undertake. Other programs provide people with the ability to act upon
the legal lessons they have learned. Providing training in legal literacy is supplying an
important service aimed at increasing demand for BLAST and NU’ s other legal services.

OUTREACH TO DISTRICT LEVEL ORGANIZATIONS AND DEPARTMENTS
BLAST, MLAA and NU are supplying networking services and information to the legal

community in an effort to raise awareness and improve legal service delivery to the poor.®
These organizations are networking directly with powerful actors in the formal justice system.

% Bangladesh Legal Aid and Services Trust (BLAST). Annual Report 2004-2005 (Dhaka, Bangladesh:
Bangladesh Legal Aid and Services Trust (BLAST), 2005); Bangladesh Rural Advancement
Committee (BRAC). Annual Report 2005 (Dhaka, Bangladesh: BRAC, 2005); and Madaripur Lega
Aid Association (MLAA). Annual Report 2004-2005 (Bangladesh: MLAA, 2005).
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These key people have a direct impact on the experiences of the poor engaged with the formal
justice system, because they determine the extent of their involvement with the system, the way
the poor are treated while within the system, the amount of the bribes they may have to pay,
and the outcomes they can expect.

NU: Networking with Legal Community and Law Oriented NGOs

NU created a one-year intervention with judges and other legal professionals to increase human
rights knowledge in the legal profession and will culminate this project with a resource book
on human rights for legal professionals.

NU pioneered the establishment of the Access to Justice and Information Network
(AJN) where 14 local level NGOs advise national organizations including Ain-O-Shalish
Kendro (ASK), the Bangladesh Lega Aid and Services Trust (BLAST), and the Madripur
Legal Aid Association (MLAA). This network of organizations publishes a quarterly
newsletter and is a venue for exchanging ideas and experience of working in issues related to
access to justice and legal empowerment. NU’s own quarterly newsletter on their programs,
human rights, and Bangladeshi laws has become very popular and is used as atraining resource
by many other NGOs.

MLAA: Networking with the Legal Community

MLAA held meetings with law enforcing agencies, lawyers, judges and muhuris (paralegals or
court-clerks). The goal of these meetings was to discuss and exchange ideas about the justice
system as well as to motivate involved parties to facilitate fair and effective legal services.
Eight such meetings were held with 364 participants during 2004-2005.

BLAST: Networking with the Legal Community

BLAST locates its unit offices in the bar association buildings of local district courts.
Personnel in these offices and management committees are made up of practicing lawyers,
locally elected leaders, prominent members of the legal community and other representatives.
BLAST uses an operational model that creates a mgjor role for the local bar associations in
managing operations and in providing services to the poor. BLAST does thisin order to create
strong local support from elites and to raise awareness about the needs of the poor. BLAST
also hires law students as interns in order to expose them to issues and to attempt to create
future legal activists. ¥’

In terms of outcomes after involvement with BLAST, power-holders such as police,
lawyers, and judges felt their attitudes and behaviour towards the poor had changed.® This
small survey indicates that BLAST' s efforts to network with the legal community had tangible
effects which may translate into better treatment of or greater respect for poor people.

REFORMING THE UNION PARISHAD ARBITRATION COUNCIL AND VILLAGE
COURT

The United Nations Development Programme (UNDP) conducted a study on the functioning of
Union Parishad village courts in Bangladesh which was published in 2002 as part of its report

37 Sheena Crawford et al., Impact Assessment of DFID Funded Advocacy and Rights Work: BLAST
Rapid Impact Assessment (Dhaka, Bangladesh: United Kingdom Department for International
Development (DFID) December 2005) at 16.

% Ibid. at 21-22.
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titted Human Security in Bangladesh.®* The survey randomly selected 25 respondents from
various UP areas and 30 village court officials making the survey sample total 49.

UNDP s survey found:

) All 25 randomly selected respondents knew that the village courts existed. Knowledge of
the village courts was high.

) Respondents selected the Shalish as a first choice for justice, the village courts as a
second choice, followed distantly by the police and formal courts as third and fourth
choices.

) People in the villages felt that the authority of the village court was adequate or
moderately adequate while the village court officials were split between finding their
powers to be moderately adequate or inadequate.

) Though the village court can intervene in civil or criminal cases people were only aware
of their jurisdiction over land disputes.

) Sixty-three percent of the respondents felt that the village court verdicts were only
moderately enforced.

o Fifty percent of the village court officials felt that the village court was affected by
outside influences. The main sources of influence are local political leaders, community
leaders, wealthy people and other influential individualsin the villages.

e  Thevillage court sits only a few times a month with very low productivity.

Abdul Quader also conducted a case study of the functioning of two village courts in the
early nineties. This case study involved interviewing the UP chairman and UP members, some
observers, selected village court clients, and a cross-section of people in the area. Quader found
that the UP members were often in their mid thirtees which was much younger than the
traditional Shalishkars and which Qauder thought could reduce the legitimacy of verdicts.
However, they were mostly land owners at the medium to large end of the spectrum which
Quader saw a source of legitimacy since decisions rendered by wealthier people were
considered more socially acceptable. Before being elected as UP members roughly 90% were
involved as Shalishkars.*

The bulk of plaintiffs and accused were middle aged with 30% of each category aged 41-
45. The mgjority of plaintiffs and accused were involved in agriculture and business while the
poorest segment of the village population, comprised of rickshaw pullers and day labourers,
made up less than 10% of the clientele. Quader writes that this is because the poor do not go to
the village court unless they are compelled by circumstances.*

In terms of decisions 54% of cases were resolved through negotiation between the parties
— mirroring the traditional negotiation practices of the Shalish. The political situation
influenced whether the village court functioned or not — with the number of cases filed with the
court ranging from zero to 48 per year for the years 1987-92. Both dealt mostly with criminal,
civil, and family cases in that order. Criminal cases mainly originated in disputes, civil cases
were mainly ownership disputes, and family cases were mainly cases of wife abuse.

Roughly 20% of cases filed with the village courts over five years were left unresolved.
The maority of these cases were unresolved due to the absence of the accused. The next

¥ United Nations Development Programme (UNDP). Human Security in Bangladesh: In Search of
Justice and Dignity. (Dhaka, Bangladesh: UNDP, 2002).

“0 Abdul Quader, The Functioning of Village courts in Bangladesh, (Kotbari, Comilla, Bangladesh:
Bangladesh Academy for Rural Development, 1995) at 10-11.

1 Quader, The Functioning of Village courts in Bangladesh, at 12.
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leading cause of non-resolution was resolution of the case through traditional dispute
resolution, followed by the accused not honouring the verdict.

Interviewing 19 UP members resulted in a list of challenges faced by the village court
with nearly 50% of those challenges centering around problems with the jurisdiction and price
limit on the village court. All of the responding UP members said that they would like to have
some sort of training session for the village court. These members highlighted low cost and
knowledge of the local context as key strengths of the village courts.

MLAA: The Union Parishad village court and arbitration council

MLAA runs a program providing training for Union Parishad (UP) members and raising
awareness to encourage villagers to choose the village court and arbitration council over the
Shalish. Dr. Mirza Hassan's assessment of the MLAA village court programme reveaed that
prior to the MLAA program the village court did not function in intervention areas — villagers
had to rely on Shalish or formal courts for justice.* The formal courts are largely inaccessible
to the poor and the male-dominated Shalish often reinforce the status quo or rule in favour of
the more influential party — the poor and especially women often do not receive fair outcomes.
MLAA was training and promoting the village court as an alternative to Shalish.

Hassan's study revealed that the MLAA program was having a tangible impact through
the revival of the village court as an active and effective aternative provider of justice to the
poor as opposed to Shalish. The village courts are receiving an increasing number of cases
weekly and are perceived to be providing fair, fast, and inexpensive resolutions.* Notably,
within the courts women are encouraged to participate.

The MLAA intervention with the village court also faces some serious challenges.
Wealthier litigants can strategically withdraw a complaint prior to resolution if they feel the
verdict may go against them and move the case into formal courts — inconveniencing the other
party whilst undermining the credibility of the village court. In one of the five study areas
certain political groups pressured people to stay away from village courts in order to retain
control over the verdicts rendered. Though female participation has increased, women still face
social pressures to stay away from the courts because of fear of being socialy stigmatized as a
‘bad woman', because of limited knowledge of the village court functions, and because of
pressures to stay at home and fulfill household tasks instead.

The conduct of meetings also posed challenges for the village court: the rules for
conducting village court sessions were not aways abided by and the UP Chairman often
postponed scheduled meetings of the village court. Monetary incentives, increased awareness
of the importance of the village court, and increased training on the code of conduct were
suggested in Hassan' s report as a remedy for this problem. In terms of strengthening the village
court, all respondentsin a small survey urged an increase in the value for disputes the court can
address as well as increased/continued training in dispute resolution and legal literacy
awareness.*

2 Mirza Hassan, Towards Institutional Reform of the Village court in Bangladesh—the MLAA
" Experiment, (Bangaldesh: Madaripur Legal Aid Association (MLAA), 2006).

Ibid.
“ Ibid.
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Hassan and Tarig Ali’s follow-up study on the impact of this intervention program is
highly revealing.”® The vast majority of cases dealt with in the village court were cash-related
cases while the marriage-related cases comprised the majority of cases at the arbitration
council. Most of the physical assault and verbal abuse cases in the village court involved
female plaintiffs and male defendants. The arbitration council cases involved 92% female
plaintiffs and are dominated by divorce and maintenance, with a few male plaintiffs seeking
permission to take a second wife.

In 44 Unions where the program had been running the village court received an average
of 39.7 cases per year and the arbitration council received an average of 29.3 cases per year.*
It takes an average of two months for the village court to dispose of a case and 1.7 months for
the arbitration council, though 18.6% of Vvillage court and 12.9% of arbitration council cases
linger for four months or more. In practice most village court verdicts operate on a consensus
basis with opposing sides agreeing on the verdict.

Around 77.6% of village court verdicts are fully implemented with 14.7% partialy
implemented and 7.7% not implemented at all. Verbal and physical assault verdicts have the
highest rates of enforcement with money-related and property-related verdicts having the
lowest rates of enforcement. The UP chairman can take several measures to try to enforce these
verdicts; however Hassan and Ali’ s study reveals that in 39% of cases the UP chairman took no
action, in 29% a formal notice had been sent to the defendant, and in 8% the magistrate had
been called for enforcement. Enforcement in the arbitration council marriage-related cases was
much higher at 98% for divorces and 76% for the harder to enforce money related maintenance
cases. Ali and Hassan argue that this data suggest that there is a degree of legitimacy for the
village court and arbitration council since people would likely not comply if they could get
away with it. However, there are high rates of compliance suggesting legitimacy for the
institution.

The Legal Aid Employees/Kormis suggest a number of possible sources for this ingtitutional
legitimacy:

o A sense that verdicts correspond to community norms and perceptions of justice.
e A sensethat the court is based on the “law” with trappings of formality and officialdom
through written summons, calling witnesses and a court-room like atmosphere.

Legal Aid Kormis perceive the village court as more authoritative, cheaper, more
participatory, and possessing greater enforceability than the Shalish. According to the Kormis
most people cannot differentiate between MLAA, the NGO which is locally called “Negal” or
legal due to its long and respected history of legal interventions in the area, and the village
court or arbitration council. MLAA as an institution may be a major source of legitimacy as
well. The UP chairman as the local elected representative also has a large amount of legitimacy
and power and may bring institutional legitimacy to the village court and arbitration council in
their own right. Ali and Hassan explain better performance in certain Unions and not in others
due to the characteristics of the UP chairman, complicated by the political interests of the UP
chairman who may not want to be involved with politically dangerous or harmful cases.

Some people enter the village court or arbitration council after exiting the Shalish while
some exit the village court or arbitration council to enter the Shalish in a fluid movement
between justice ingtitutions for justice seekers in rural Bangladesh. Women are more likely

%5 MirzaHassan and Tariq Ali, Emergence and consolidation of formal justice institution in rural
Bangladesh: A study of an MLAA intervention promoting Village court and Arbitration Council,
(Bangladesh: Madaripur Legal Aid Association, June 2006).

46 H
Ibid.
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than men to exit the village court and arbitration council and resolve the conflict independently
or through the Shalish, with the potentia of re-entry into the village court or arbitration council
— perhaps deriving greater bargaining power from this implied threat from the shadow of the
village court. Money-related cases are the most likely to be resolved within the village court or
arbitration council process. Exiting is not due to the length of the process since Hassan and Ali
found no correlation between inefficient village courts or arbitration councils and people
exiting at a greater rate. Using the shadow of the village court and arbitration council courts as
a source of empowerment giving greater bargaining power to the poor and to women is the
most likely explanation for this.

In their case studies, Hassan and Ali present a limited number of reasons why people
came from Shalish to village court or arbitration council in search of justice:

e  Thedefendant does not appear at the Shalish making it impossible to hold a Shalish.

) The Shalish verdict was given, but the defendant refuses to comply with the verdict.

) The plaintiff is not satisfied with the verdict of the Shalish and comes to the arbitration
council or the village court hoping for a more lucrative verdict.

e  The arbitration council and village court recently became available to justice seekers in
long-running disputes where multiple Shalish have been held over the years.”’

The UP chairman sometimes encourages people to go to Shalish for justice, in instances
where witnesses cannot be found due to the age of the case or where the accused has fled the
area but their family could be brought forward to account for them at the Shalish. Hassan and
Ali review verdicts in the village court and in the Shalish for similar types of cases and
discover that the verdicts are largely similar with only minor differences in language. The
overlap in verdicts suggests that the new formal system is mimicking the existing justice
mechanism and developing close similarities to it, rather than imposing unfamiliar laws on
people.

Hassan and Ali’ s assessment of all this data leads them to make several interesting conclusions:

) There seems to be a great deal of legitimacy for the village court and the arbitration
council

) The institution is implementing indigenous justice and is not imposing alien values from
the top-down — the types of verdicts and consensus in reaching them isindicative of this.

) These ingtitutions are in their infancy and are highly dependent on the willingness of the
UP chairman to undertake dispute resolution and justice dispensation which is a time
COoNsuMing process.

) The fusion of the executive and the judiciary in the personage of the UP chairman is
laden with risks, especially in controversial or politically volatile cases.

e The MLAA Lega Aid Kormi (the village court/arbitration council administrative
assistant to the UP chairman) has a very key role to play in nurturing these emerging
ingtitutions.

) This pilot project shows that the village court and arbitration council can be successful
formal justice dispensing ingtitutions — in the long-term the responsibility for upgrading
these efforts rests in the hands of the state.”®

" Ibid.
“8 Ibid.
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Examining the impact of MLAA’s intervention on the village court/arbitration council

In Quader’'s study the UP members interviewed said they would need training, and in the
MLAA intervention they are provided with this training. Quader and Hassan and Ali found
complaints, from people involved in the village court, that the jurisdictional scope and price
limit need to be expanded. Both studies also emphasi zed the importance of the UP chairman in
operating the village court and in providing legitimacy. Hassan and Ali also pointed to MLAA
as possibly providing additional legitimacy to the village court and arbitration council. Both
studies connect performance directly to the UP chairman in terms of his/her political incentives
and willingness to operate the village court and arbitration council.

The kinds of interventions before and after the MLAA intervention are similar with
criminal, civil, and family cases dominating in Quader’s study and civil/cash related and family
cases dominating the MLAA village court/arbitration council project. Prior to intervention the
village court/arbitration council heard an average of 21.4 cases per year with wild irregularity
in the numbers depending on the political situation. The UNDP also found that the village court
sat only a few times a month with very low productivity. In the MLAA project the village court
and arbitration council heard a combined annual average of 69 cases with significant regularity.
This is clearly a vast expansion of the village court/arbitration council due to the MLAA
intervention. Prior to the intervention, in Quadar’s study roughly 20% of the cases were left
unresolved due to absence of the accused leaving the process, or disregarding the verdict; in the
UNDP study 37% were left un-enforced; whereas in MLAA intervention areas only 7.7% of
cases had decisions that were not implemented.

MESO LEVEL INDICATORS

An increased voice for women and the poor in Shalish trials and through respectful
verdicts

o BLAST has made the Shalish more gender sensitive and pro-poor and their female
Shalishkars have participated and been listened to, resulting in:

0 Anincreasein the number of women seeking justice in project areas:

0 Anincrease in the number of female victims allowed to speak at Shalish, an increase
in documentation of Shalish decisions, and an increasing number of gender friendly
outcomes.

e  All of these are very tangible indicators of an improved situation for women seeking
justice through the Shalish.

Numbers of people in the community trained in legal awareness or accessed through
community campaigns

) In 2003-2004 BLAST provided legal literacy training to over 12,000 people as well as
providing legal training to 4,255 female and 3,101 male garment workers.

o In 2004-2005 MLAA fiscal year, 1,945 women participated in 99 workshops on gender
issues, family laws and human rights-related issues to develop the skills of women
leaders.

) In 2004-2005 MLAA provided leadership development and gender issues training to 278
women.

o Folk performances, music events, video events, films, women’s courtyard meetings, and
posters were provided to the general public in a multitude of community outreach events.
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Changes in the practices and outlook of district level organizations and departments

MLAA held meetings with law enforcing agencies, lawyers, judges and muhuris
(paralegals or court-clerks) for 364 participantsin 2004-2005.

A very small BLAST survey indicated that after involvement with BLAST, power
holders such as police, lawyers, and judges felt their attitudes and behaviour towards poor
people had changed.

Improved functioning of the village court and arbitration council in favour of women and
the poor

The village court and arbitration council have been massively expanded and function
much better than before the MLAA intervention.

Accessihility, immersion in the local context, continuation of legal practices, and MLAA
training mean that the intervention area village courts and arbitration councils are
tangibly more pro-poor and pro-women.

BANGLADESHI WOMEN TODAY: PERCEPTIONS OF JUSTICE AND EQUALITY

BLAST conducted a large-scale survey of rura women's perceptions about formal and
informal justice options to deal with repression against women.*

In asample size of over 2,500 women in rural Bangladesh, the study revealed that:

0 51.2% believed that Shalish was unjust to women and the poor.

0 31.9% believed that Shalish was fair to women and the poor.*

0 Women with more education and more easy access to media were more likely to be
sceptical about the fairness of Shalish than women with less education and less media
access.

0 Household land ownership, income, and religion were found not to affect opinions
about Shalish.™

57.7% of the women surveyed supported having women Shalishkars.

0 Women with larger household incomes and greater household land ownership showed
the highest levels of support for female Shalishkars.

0 Women with at least grade ten education and with easy media access or with NGO
membgship were also more likely to show support for female Shalishkars than their
peers.

This demonstrates the importance of education, access to information, and NGO

membership in providing the information base and the sense of empowerment needed to
question judicial authority figures and women’srole in the community.

9 MirzaHassan and Nurul Alam, Survey Report on Gender Relations and Rights Violation at the

Household and Community Levels in Rural Bangaldesh, (Dhaka, Bangladesh: Bangladesh Legal Aid
and Services Trust (BLAST), 2005).

% Ipid.
%1 Ibid. at 95-96.
%2 |bid. at 97-98.
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In the same BLAST study, on the specific issue of rape:
) Roughly 90% of the women surveyed supported seeking justice as follows:

0 the police/courts (62.1%)
o0 the UP member/UP chairman (52.4%)
0 the Shalish (42.1%)

) Women felt the best thing for a raped women to do was:

to arrange the marriage of an unwed rape survivor to her rapist (40.1%)
to report the rape to the police or courts (22.5%)

to seek Shalish (14.9%)

to receive compensation (9%)

to arrange a marriage later between the survivor and her rapist (8.3%)
to do nothing (4.5%)

Oo0Oo0Oo0OO0OOo

) If the rape survivor is already married:

32.3% of women felt her husband should accept her

19.9% felt the woman should seek Shalish

19% felt a marriage with the rapist should be arranged

13.8% felt the woman should report the rape to the police or court
9.9% felt she should receive compensation

3.6% felt nothing should be done

OO0OO0O0OO0O0

) Only 21% of the women think rapists are punished.

0 Interestingly, higher education and greater media access make the odds greater that a
woman will be of the opinion that rapists are not punished or brought to justice; whilst
NGO membership, higher landholding status, and higher income make the odds
greater that the woman will be of the opinion rapists are punished.

e  Women cite anumber of reasons why rapists may not be punished including:

threats by the rapist (63.9%)

the stigma of being a rape survivor (39.9%)

the difficulty of proving arape accusation (37.5%)
inaction by the police (29.6%)

O O0OO0Oo

= The higher the education level of the woman respondent the more likely sheis to
perceive threats by the rapist as the greatest impediment.>

These statistics revea that women who are raped may either face being married to their
rapist, seeing that rapist go unpunished or continued threats by their rapist.

If rape and the justice system could be used as an example of women and the justice
system these statistics paint a very bleak picture of women's perception of rights in the rural
status quo. Though higher education levels and greater media access again leads to heightened
awareness of the inadequacies of the justice system in punishing rapists, it is very interesting
that NGO members and more affluent women seem to think that rapists are brought to justice.

%3 |bid. at 94 and 99.
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Perhaps this is because NGO members would have greater access to justice through the ADR
and legal mediation services offered by the NGOs to their members, and wealthier women
would have the means to use the justice system or the ability to influence a Shalish decision. It
isdifficult to tell what the basis for the opinions are in the study.

In terms of equality:

0 41.2% of the women respondents felt that women “could be mostly equal to men”
0 23.6% felt that women “could only ever be partly equal to men”
0 35.2% felt they “would always be unequal”

On the issue of men's status:

0 72.6% of the women felt that men had a higher status in society because they support
women and provide security

0 27.4% of the women felt that men’s higher status was because men had more strength
or intelligence.

On the issue of marriage, multiple responses revealed that:

52.5% of the women felt that wives must be obedient
33.9% felt husbands and wives must make each other happy
57.2% felt that they should listen to each other

11.4% felt that the husband should have more power

O 00O

On the issue of empowerment:
0 59.2% of the women felt that women were helpless

In response to the traditional Bangladeshi expression ‘women’s paradiseis under her
husband’ s feet’

0 53.1% felt that it was very much true
0 31% felt it was partly true
0 15.9% felt it was completely untrue

In order to live with honour:

79.4% of women felt they should have fulfil basic needs
75.2% felt they should have gender equity

58.2% felt they should have security

20.6% felt they should have human rights

O o0o0oo

In the same BLAST study:

Only 49% of women knew family law, while out of a sample of 287 men 68.6% knew
family law:

0 96.2% of men knew of women'’ sright to divorce

0 79.9% of women knew of their right to divorce

0 90.4% of women knew that husbands must seek legal permission from their wifein
order to take a second wife
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o In terms of female chastity:

0 82.8% of women and 85.3% of men do not support early marriage for girlsto protect
their chastity.

0 77.9% of 1447 men and 69.5% of 2622 women felt that girls lose character if their
freedom is not restricted.

These statistics about legal education indicate an imbalance since women know much
less about family law and their right to divorce. This could have a very real and direct impact
on women's ability to exercise their rights in the family law context. A large number of male
and female respondents feel that girls need to be controlled in order to not lose character but do
not need to be married early. Saying that girls should have restricted freedom shows a great
deal of resistance towards achieving gender equality amongst respondents to this survey.

Sixty-one percent of the women respondents felt that violence against women was not
increasing.

. Of 2,288 married women:

0 23.5% were subjected to physical abuse by their husbands
0 13.2% to verbal abuse
0 63.3% to no abuse

) In terms of frequency of abuse:

0.4% of married women were beaten everyday
2.4% were beaten often

11.3% were beaten occasionally

15.9% were beaten rarely

70% have never been beaten by their husbands.

O O0OO0O0O0

) Of 1,012 married women living with their mothers-in-law:

7.7% of women have been beaten by their mothers-in-law
1.8% were always scolded

4.6% were often scolded

56.8% were scolded occasionally

36.7% were never scolded by their mothers-in-law

O O0O0O0O0

o Under the influence of their mothers-in-law out of a sample of 151 respondents:

0 79.5% of women have been scolded
0 17.9% have been beaten
0 2.6% have been forced to leave home

Abuse of women by their husbands and their mothers-in-law is indicative of women's
powerlessness within the home. The respondents felt that verbal and physical abuse against
women is not increasing but its existence is problematic. There is no need to compare these
numbers to other countries — inequality wherever it exists is unacceptable — women being
abused in Bangladesh is an indicator of inequality and of a lack of physical and emotional
autonomy.
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These statistics reveal a strong gender power imbalance in rural Bangladesh. Women feel
helpless and less powerful than men but they feel that they should be listened to and roughly
75% longed for gender equity to have basic dignity. These women's awareness that they
deserve equality is important — the next step is to enable women to be able to redlize their
power through action towards gender empowerment. Similar to the ADB insistence that
knowledge is not enough — there must be a means to realize rights and equality through action
and change.

MICRO LEVEL INTERVENTIONS

In the following Tables the legal services provided by the four NGOs are described in order to
visually compare and contrast their micro-level intervention programs.

Table 7. Legal services provided by the 4 NGOs™

BLAST BRAC NU MLAA
Litigation (legal aid) Alternative mediation Legal aid and aternative Shalish, Lega Aid and
and alternative and legal aid.>® comprised of a cross-section of Alternative
mediation society with one third of the Shalish

Shalish members being women,
especially poor women.

Table 8. Training of person providing service

BLAST BRAC NU MLAA

Under BRAC staff areinvolved inthe  These Shalish members  Lawyersfor legal aid.

supervision of day-to-day operations of the attend intensive In 2004-2005

clinic coordinator legal clinic. ASK conducts workshops on legal conducted 5 training

(usually an intensive 12 day training topicsfaced frequently  courses for improving

experienced sessions for the BRAC staff by Shalish. NU aims the skills of workers

lawyer) aiming to familiarize them with  both to be consistent for documenting the
laws, court procedures, and with state laws and have casesthat come to the
filing police reports. ASK decisions which are Shalish. A total of 111
supervises and monitors the sendtiveto gender and  workers were trained

program through clinic visits,  marginadizationissues.  for this purpose.
client workshops, coordination  Support is provided for

meetings, and communicating  Shalish members from a

suggestionsto the BRAC head  designated person and

office on how to improvethe  from anetwork of loca

program. > lawyers.

% Bangladesh Legal Aid and Services Trust (BLAST). Annual Report 2004-2005 (Dhaka, Bangladesh:
Bangladesh Legal Aid and Services Trust (BLAST), 2005); Bangladesh Rural Advancement
Committee (BRAC). Annual Report 2005 (Dhaka, Bangladesh: BRAC, 2005); Nagorik Uddyog.
Access to Justice, Governance and Human Rights Education, AnnualReport. (Bangladesh: July 2002
to June 2003); and Madaripur Legal Aid Association (MLAA). Annual Report 2004-2005
(Bangladesh: MLAA, 2005).

% BRAC operates two legal aid programs in conjunction with two partner NGOs. Ain-O-Shalish Kendro
(ASK) and BRAC operate a program called the BRAC/ASK Joint Lega Aid Programme. BRAC and
the Bangladesh National Women's Lawyers Association (BNWLA) operate the BRAC/BNWLA Joint
Lega Aid Programme as well.

% Delruba Banu, BRAC-Ain O Shalish Kendra Joint Legal Aid Programme: A comprehensive Review.
(Dhaka, Bangladesh: BRAC: Research and Evaluation Division, December 2003), at 4.
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Table 9. Volume of legal service provision

BLAST BRAC NU MLAA

8,867 complaints 30,125 complaints 896 Applications 579 legal aid cases werefiled

received from April received in 34 received from July in the fiscal year 2004-2005.

2003 to March 2004 districts across 2002 to June 2003. Combined with the pending
Bangladesh by cases of the last fiscal year,
December 2004 the total number of casesis

1,442.

A total of 10,138 alternative
Shalish casesreceivedin
2004-2005 fiscal year

Table 10. Types of cases received by the 4 NGOs

BLAST BRAC NU MLAA
74% of the 2,364 79% of the casesreceivedupto  Family violence, family  Family
mediation cases February 2005 concerned matters, maintenance, related,
involved family marital conflicts, primarily polygamy, dowry, land  divorce,
matters dealing with dowry, dower and related, loan repayment, maintenance,
77% of complaints maintenance, polygamy, minor issues and dowry, land
were filed by women  divorce, hila marriage, physical  arguments that turn ownership
79% of the 4,042 torture, land related matters, violence, and breaking  disputes.
cases filed in court money related matters, rape, informal contracts.
represented female acid throwing, kidnapping,
clients.*’ trafficking, and fraud.

Table 11. How the NGOs process complaints
BLAST BRAC NU MLAA
Processed either If arbitration fails or if Where dispute Out of the total of 275

through mediation or
as a second choice
through the filing of
acourt case.

the matter istoo serious a
violation of human rights
for arbitration, such as
rape or acid attacks, ASK
selectslegal aid lawyers
to take the case to formal
court and oversee the
work of BRAC staff
members on the cases.
BRAC group members
can seek advice directly
fromthelegal aid
lawyers and the lawyer’s
fees are covered by
BRAC.*®

resol ution through the
Shalish is not possible
NU provides legal aid
to those in need and
cases proceed to formal
court.

cases that have been
resolved, 163 were
resolved by the Court,
and 111 were resolved
locally. 68 cases have
been registered. 936
cases were pending in
the 2004-2005 fisca
year.

> BLAST, Annual Report 2003-2004, at 5.
% Delruba Banu, BRAC-Ain O Shalish Kendra Joint Legal Aid Programme: A comprehensive Review,

a 4.
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Table 12. Outcomes of NGO mediation and legal aid work

BLAST BRAC NU MLAA
Through mediation Between 1998 and 2000 Between July 2002 and 579 cases were filed
BLAST recovered 18  thelegd aid clinics June 2003 NU received  under the program in
million Tk. from received 3,258 896 complaints. 709 of  the year 2004-2005.
April 2003 to March complaints; 1,476 cases them were resolved Including the 861
2004 up from 13 were settled through through mediation, 74 pending cases from
million Tk recovered  mediation and only 152  of those applications the previous year, 136
from January 2000to ~ were sent to formal were dropped, 9 were out of the total of
March 2003. court. referred to court, and 1,442 cases received
15,450 cases were 104 were pending inthe  verdictsin favour of
resolved out of court —  summer of 2003. the parties assisted by
notably 41% were the program. 27 of the
resolved outside BRAC. cases supported by the

2,700 cases werefiled
inloca courts by legal
aid lawyers from the
inception of the
program until 2004.
1,009 cases have been
completed with 817 of
those cases decided in
favour of clients and
three decided against.
By December 2004
59,344,539 Takain
monetary compensation
was obtained through
the courts.

program were lost. In
total 275 cases were
resolved. 163 cases
were solved by the
court and 111 were
solved locally. 68
cases were registered.
936 cases are currently
pending.

Table 13. Follow-up work completed by the 4 NGOs

BLAST

BRAC

NU

MLAA

BLAST keepsrecords
of its cases and
follows up on cases
after a settlement has
been reached.

BRAC staff are
required to follow-up
onh every case Six
months after the
settlement or mediation
agreement was
reached.*®

NU keeps records of all
Shalish complaints. A
Legal Aid Committee
monitors all Shalish
decisionsin the locality
every three monthsto
assess successes and
areas for improvement
for NU programs.

The project has
followed up on all
resolved and pending
cases to check if the
verdictsare
implemented in the
grassroots and how
the plaintiff’s social,
family and economic
lifeis affected
afterwards.

All four NGOs are engaged in legal service provision at the micro-level including
providing legal aid and alternative mediation services. It is important to note that the ADR and
legal aid programs offer mediation first and then legal aid through a formal court process. The
mediation process is clearly strengthened by the shadow of impending court proceedings.
Many of the NGOs use the shadow of the court for its threat value as a strategy for their
aternative ADR Shalishes. It is likely that clients also use the shadow of the court or NGO
Shalishes in the informa Shalish in order to strengthen a marginalized or previously
disempowered position within the Shalish. Provided they know of the available legal services,

% Delruba Banu, BRAC-Ain O Shalish Kendra Joint Legal Aid Programme: A comprehensive Review,
at>s.
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women and the poor are empowered through their ability to select their arena for justice and
through their ability to move between institutions to use the threat of one institution to
strengthen their position in another. At the micro-level using the threat of retributive justice to
gain improved outcomes in the restorative justice sphere is highly likely.

DISCUSSION CURRENTS IN LEGAL EMPOWERMENT: RESTORATIVE JUSTICE
AND INSTITUTIONAL CHOICE AS A FORM OF EMPOWERMENT

In a study on retributive versus restorative justice in South Asia Ferdous Jahan compares and
contrasts these two types of justice in the context of domestic violence and gender.®
Retributive justice is characterized as punitive and deterrent in nature, involving a legal
confrontation between the state and the accused. Restorative justice involves communication
between the victims, perpetrators, and other stakeholders involved in the injustice or crime in
an effort to right the wrong created by the injustice and usually takes the form of mediation.
The dialogue between victims, community members, families, and perpetrators is supposed to
deter the perpetrator from repeating the offense or injustice through reintegrative shaming.
Restorative justice usually takes the form of mediation. Ferdous Jahan suggests that the shadow
of retributive justice may help motivate parties to agree to implement restorative justice.

Jahan argues that restorative justice is the best way to deal with violence against women
in the Bangladeshi context because of the social stigma and destitution for the woman that may
accompany divorce, abandonment or the arrest or incarceration of the abuser.”* In a strong
community-based and extended-family society such as Bangladesh, women are often
dependent on or are expected to be dependent on their male relatives or spouses for their
livelihoods. Culturally, many Bangladeshi women accept abuse as their husband’s right.®
Violence against women looms large over the informal justice sector in Bangladesh; in the
context of this paper roughly 75% of all the complaints and cases being dealt with by these
NGOs at the micro-level are conflicts related to marriage, domestic violence, and dowry.

Lena Hasle concurs with Jahan when she argues that rigidly upholding international
human rights norms would punish the woman more than the man and would be impossible
given the environment of justice and women's rights in rural Bangladesh.®® An incremental
approach, building and gradually upholding women'’ srights, is amore practical approach to the
rights environment of the informal justice sector in Bangladesh. Hasle outlines in her study of
the Nagorik Uddyog how female clients coming with complaints of spousal abuse are seeking a
lessening of the abuse they are subjected to rather than an end to the violence (which they
could demand under Bangladeshi law) or an end to the marriage (because divorced women are
highly socially stigmatized).**

Siddigi also argues that forcing externa principles on women is not a good legd
empowerment strategy; she supports instead a strategy that seeks to be explicitly feminist and
egalitarian while providing women with institutional options.®® Siddigi emphasizes that shifting

% Ferdous Jahan, Gender, Violence, and Power: Retributive versus Restorative Justice in South Asia,
Unpublished PhD Dissertation, 2005, 5-6.

®! |hid.

%2 Ferdous Jahan, Gender, Violence, and Power: Retributive versus Restorative Justice in South Asia,
Unpublished PhD Dissertation, 2005.

% |_ena Hasle, Too poor for rights? Access to justice for poor women in Bangaldesh: A case study
(2004) M Sc Human Rights, London School of Economics [unpublished, archived at BRAC:RED] at
26.

® Ihid.

® DinaM. Siddigi, The Shalish and Gender Justice Programs in Bangladesh: A Review (Bangaldesh:
Ain-O-Shalish Kendro), at 53.
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patriarchal and class-based ideologies of respectability, honour and shame should be the focus
of lega empowerment work. Providing choice through alternative dispute resolution (ADR)
interventions is an important source of empowerment for women. For example, in a situation
where a husband is beating his wife, the traditional Shalish would likely rule that the woman be
offered two saris by her husband as a symbol of their truce. In contrast, in an NGO Shalish the
woman would be told of her choices and would likely ask the Shalish to ensure that her
husband does not continue to beat her, rather than accept material compensation.®® By
providing choice, the NGO Shalishes are unique as compared to the traditional Shalish.

By providing choice and increasing access to ADR and the formal courts, NGOs may be
empowering women as well. They may be able to increase their bargaining power in the
traditional Shalish through the threat of going to court. It is likely that women can bargain in
the informal Shalish as well and have tangible empowerment through the threat of attending
the NGO-operated dispute resolution mechanism or through attending the formal courts. The
ability to bargain by using the threat of one ingtitution against another is important to note, as
well as Siddigi’s argument that giving women a choice of institutions for justice is also an
important form of empowerment.

In an ADR situation where abused women are negotiating with their abusers there is
serious risk of oppression and serious power imbalance between parties at the negotiations. As
Jahan argues, the NGOs offer a better aternative to the destitution that involvement with the
criminal system in Bangladesh can provide, and as Siddigi argues, they may increase women's
bargaining power. However, there are serious risks of oppression in these kinds of situations.
ADR may be a better solution than the criminal justice system in Bangladesh but needs to be
conducted with extreme caution. Any ADR involving battered women must always keep in
mind the incredible power imbalance between the battered woman and her abuser, who in
traditional Bangladeshi society is also supposed to be her protector and provider. The
incredible power of community stigmatization and the destitution that abandonment by a
husband can create means that in rural Bangladesh the choices for battered women are lose-
lose. Ideally perhaps a shelter or half-way house or commune of women seeking refuge from
abusive home lives could create a supportive community where women could take care of each
other. But in the interim women need to choose between risking extreme poverty through
retributive justice and trying to negotiate a lessening of abuse with their partner through
restorative ADR programs. Neither choice respects the rights of battered women in rurd
Bangladesh.

ASSESSING MICRO-LEVEL INTERVENTIONS
BLAST: assessing micro-level impacts

In terms of outcomes BLAST Shalish has received praise from clients in Bogra and Chittagong
for ensuring unbiased and timely decisions in an atmosphere where women felt supported and
secure and able to speak on an equal footing with men.®” Women interviewed in both cities
were vocal in expressing their satisfaction with the outcomes of the BLAST Shalish.®® The
BLAST Shalish also opened up discussion amongst female clients in Chittagong on women’s
rights issues like child marriage and the demand for dowry payments® Women clients

% Sumaiya K hair, Alternative Approaches to Justice: A Review of ADR Initiatives Under the Democracy
Partnership. (Dhaka, Bangladesh: Asia Foundation, 2001), at 59

%7 Crawford, Sheenacet al., Impact Assessment of DFID Funded Advocacy and Rights Work: BLAST
Rapid Impact Assessment (Dhaka, Bangladesh: United Kingdom Department for | nternational
Development (DFID) December 2005), at 18.

% Ibid. at 18.

* Ibid. at 18.
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interviewed in Chittagong were more aware of their legal rights and were affirming those rights
more within their households.”® In Bogra, as a result of awareness of BLAST's lega aid
program, the police chief acknowledged treating poor people better, and the poor were less
likely to pay extortionate fees to private lawyers.” Knowledge of BLAST’ s services was found
to be high amongst poor women in the Namapara Slum in Bogra where BLAST advertises its
services through the Union Parishad, |eaflets, schools, the nearby college, local NGOs, and the
Social Welfare Officer.” The police in Bogra said they took greater care in ensuring that
female prisoners were treated with respect and according to guidelines.  Police, magistrates
and prison officials in Chittagong said that with greater legal literacy people were demanding
to know why they were being arrested, to have a certificate of arrest, and to attend court to
ensure their cases are being properly filed. Anecdotal evidence from BLAST suggested that
women given money through the BLAST Shalish process were able to invest this money in
education for themselves and their children aswell asin health services. ™

BRAC: assessing micro-level impacts

We have seen that the ADB emphasizes how legal empowerment work should be integrated
with development work and group formation in the areas of public health, family planning,
micro-credit, environmental management, poverty reduction, agrarian reform, and other
fields.” ADB cites studies conducted regarding the effectiveness of integrating family planning
and the provision of legal services in rural Bangladesh.” Their evidence also shows that
combining literacy training with legal service provision is also highly effective in promoting
women's independence. The BRAC legal aid program operates as a component of a program
called Targeting the Ultra Poor (TUP). BRAC clients through TUP and micro-credit groups are
told of the legal aid program and given legal literacy education. This is a highly integrated
program according to the ADB ideal model combining areas of development; however, the
downside is that the TUP program, may someti mes overshadow efforts to support the legal aid
program.”

Tariq Ali’s assessment of justice seeking behaviour highlights other challenges faced by
BRAC's implementation of an alternative legal aid and dispute resolution mechanism. Ali’s
study found a great deal of fluidity between the local Shalish, the Union Parishad, and
BRAC's legal aid services for the limited number who were aware BRAC provided lega aid.
The study revealed that the majority of BRAC justice-seekers had first attempted to access
justice through the traditional village Shalish before approaching BRAC and that a significant
minority returned to the Shalish after attempting to resolve their conflict with BRAC.”” Ali and
Banu both touched upon political opposition and pressure from local €elite as challenges for the
BRAC program. Ali found that there were strong social pressures on community members to
keep their conflicts within the community, and taking a conflict to BRAC is seen as going
outside the community. Local elites also socially shun people who bypass the Shalish and go
directly to BRAC for justice.

" Ibid. at 19.

" Ibid. at 22.

" Ibid. at 24.

 Ibid. at 32.

™ Asian Development Bank. Law and Policy Reform at the Asian Development Bank, 2001 ed. (Manila:
Asian Development Bank, 2001) at 62.

" lhid. at 64

" Ibid. at 77.

" Ali, Tarig. BRAC’s Legal Aid Program and Justice Seeking Behaviour. (Dhaka, Bangladesh: BRAC:
Research and Evaluation Division, presentation of survey results, 2005).
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Information about BRAC's legal aid program is only dispersed on a need-to-know basis;
as aresult, very few people knew about the BRAC legal aid program in the wider community
in Ali’s study and many found out about BRAC's services only after accessing the Shalish.
BRAC is dso more expensive in terms of travel costs and required documentation than the
Shalish; however bribing the Shalishkars is a serious expense in the traditional Shalish.

Dilruba Banu's review of BRAC's Lega Aid program revealed that follow-up after
BRAC legal aid cases was much better than the non-existent follow-up after Shalish cases.”
However, Ali’s study revealed that follow-up was largely of a cursory nature and of little or no
analytical value. Ali surmised that this could be due to the heavy workload of local BRAC
legal aid staff and their resultant inability to give enough time for thorough follow-ups.

According to Banu's study BRAC managed to largely avoid false cases being brought
forward, through fact-finding investigations once a complaint was launched, unlike the Shalish.
Banu’'s report revealed a general sense, amongst respondents who were aware of the BRAC
legal aid program, that the program produced fair and quick outcomes for women and the poor.
Banu's study revealed that local elites felt that BRAC's program was undermining their
authority as Shalishkars — they no longer had a monopoly over local justice.”

NU: assessing micro-level impacts

In terms of outcomes, NU has eliminated illegal Shalish verdicts in project areas through
vigilant staff and legal aid committee members. Traditional Shalish members know that NU
will challenge extra-legal verdicts and this creates a heightened awareness of human rights
issues.®” Through using the shadow of the court when NU Shalish mediation fails, more men
are willing to show up to NU Shalish hearings and accept aternative rulings. NU notes that
they still face massive challenges in terms of giving women a greater voice and empowering
women.

NU fidd organizers have said that “...women fed more comfortable revealing personal,
and sometimes intimate, details of their lives to the female Shalishkars and so are more
forthcoming during the Shalish hearings.”® In an effort to work with locally powerful people
NU tries to recruit Shalish members with high socia acceptability and to work with the elite
and elected officials in order to create change from within. To counteract social expectations
for women not to participate as Shalish members, NU runs a Women’s Leadership Program
that has resulted in some mobilization led by women to prevent hila and child marriages. NU
notes a perceptible change in women' s participation in Shalish hearings.®?

Lena Hasle's study on the NU Shalishes revealed several strengths and challenges the
program faces. NU and its clients emphasized the importance of NU being perceived as a
powerful organization with influential connections locally and in Dhaka as well as the
importance of the shadow of the court — where NU uses the option of appealing their Shalish
cases to court as a source of legitimacy and to strengthen enforcement.®® Hasle also identifies
the importance of ‘due process’ where, unlike the formal courts and the traditional Shalish, NU

"8 Delruba Banu, BRAC-Ain O Shalish Kendra Joint Legal Aid Programme, at 14.

" Ibid. at 18.

% giddiqi, DinaM. Paving the Way to Justice: The Experience of Nagorik Uddyog, Bangladesh.
(Bangladesh: One World Action, 2003) at 21.

8 |bid. at 16.

% Ibid. at 16.

8 | enaHasle, Too poor for rights? Access to justice for poor women in Bangladesh: A case study (2004)
MSc Human Rights, London School of Economics [unpublished, archived at BRAC:RED] at 18.
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does not cost anything in terms of bribes and retains perceptions of fairness and transparency
throughout its process.®

The magjority of cases that NU faces are marita conflicts — Hasle highlights the
importance of not misreading data on divorce enforcement as a measurement of women's
empowerment. She outlines how discriminatory marital laws, social stigmas against divorced
women, and the poverty associated with having no husband means that enforced divorces could
actualy be aform of punishment for women who have dared to speak out against patriarchy or
abuse and sought legal assistance from NU or other NGOs.®® Hasle questions the justice of
enforcing divorces that may not be the optimum outcome for many of these women, and may
instead be a form of punishment for women who have dared to speak out against patriarchy or
abuse and sought legal assistance from NU or other NGOs.

Hasle aso highlights the fact that women getting divorces get lower dower payments
than demanded. Formal courts would be obliged to pay the full dower settlement upon divorce,
whereas in the NU mediation setting the resultant settlement is often significantly lower than
the much higher initial dower promised.® However, the question arises as to whether in
practice formal court decisions to award full dower upon divorce would be enforced.

NU is operating an intervention aimed at increasing the demand for gender justice from
within the Shalish and from within the community. The program offers largely restorative
justice through working with the Shalish. The NU program engages a broad spectrum of
stakeholders from Shalishkars, to complainants, to local elite. However, working with the
Shalish may impose limits on asserting women'’ s rights.

MLAA: assessing micro-level impacts

MLAA relays anecdotal evidence that incidences of gender abuse, polygamy and divorce have
started to fall due to a few exemplary case resolutions, that women are gaining independence
by engaging in income generating activities from their financial compensations and that the
value of woman’s work in the household is increasing. Through resolving marital disputes both
men and women are being able to contribute towards economic development due to increased
stability at home.®’

® Ibid. at 20.

% Ibid. at 23.

% Ibid. at 24.

8 “|mpact Section” in Madaripur Legal Aid Association (MLAA). Annual Report 2004-2005
(Bangladesh: MLAA, 2005).
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CONCLUSION

The legal empowerment initiatives these NGOs are undertaking are atering the landscape for
justice-seekers in Bangladesh. Justice-seeking behaviour in rural Bangladesh reflects fluidity
between formal and informal institutions of justice delivery. When justice seekers go to alegal
service NGO they are connected to the formal courts through the NGO. These NGO facilitated
linkages are incentives for people to engage with the formal court system.

NGO interventions make formal and informal justice system linkages by offering legal
aid to clients when their informal avenues fail to resolve their law related problem. At the
village court and arbitration council the tria is formal but clients come from NGO-ADR and
Shalish-TDR. There is fluidity between these ingtitutions that reflects the strong linkages
between formal and informal justice in the legal sector in rural Bangladesh.

Initiatives to reform traditional dispute resolution bodies (the Shalish) are resulting in a
more gender sensitive informal institution, while record-keeping and monitoring Shalish
decisions is increasing transparency and accountability in the Shalish. Initiatives to revive the
dysfunctional village court and arbitration council are improving the local forma justice
forum.

By creating Nari Shalishkars (female Shalishkars) BLAST and NU are also making
women feel more comfortable in seeking justice from the Shalish and in discussing more
personal details of their case with the Nari Shalishkars. This encourages more women to come
and to tell their stories. We saw data in the section on justice-seeking that demonstrated the
strong support of women for Nari Shalishkars.

BLAST is the sole organization included in this paper working at the macro, meso and
micro levels. BLAST is thereby working to modify the laws at the national level as well as
working to create greater enforcement of those laws. All of the other organizations are working
with Bangladeshi national laws and enforcement of those laws but only BLAST is working to
modify or reform those laws. Schuler emphasizes the importance of working in all areas of
legal empowerment at once in order to create systemic change for women and minority groups.
Thisisacrucia point for the future of legal empowerment work: that more effort needs to be
made to modify the laws on the books in Bangladesh in conjunction with efforts to increase
enforcement of those laws.

BLAST's PIL work to prevent the forcible eviction of thousands of poor and
marginalized groups throughout Bangladesh is having a direct and real impact on the lives of
those people. Though most of these groups current living situations are deplorable slums and
extremely impoverished communities, their situations are at least temporarily stabilized by
preventing their forcible eviction without any hope of compensation or relocation. BLAST's
work in this area has a very real and tangible impact on the lives of these extremely
marginalized communities in Bangladesh. The impact of their other work is less direct;
however, it is spurring discussion on rights and legal practices through media coverage of
BLASI8 publications and PIL cases in Bangladesh’s vibrant and mostly freely operating
media.

% This was from my own observations reading through BLAST’ s different files on its PIL cases which
all included newspaper articles covering the cases.
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MLAA, NU, BRAC and BLAST are al undertaking meso-level interventions which
work to increase demand for their micro-level services. Their meso-level interventions al work
to increase lega literacy in the community, especially with the poor, with women, with
Shalishkars, and with the legal community. These meso-level interventions that work with the
community and justice providing institutions in the community are crucial for creating and
sustaining change. As we have seen, many of these programs were able to document the
incremental changes which are so vital in the evolution of the legal empowerment paradigm.

The meso-level intervention in the legal empowerment paradigm of informal justice in
Bangladesh is certainly a success story. Successes in education, socia reform, institutional
reform, and changes in justice seeking behaviour are being recorded and will likely continue.
This meso-level is the most crucia of al the levels in terms of creating societal support for
empowerment of women, the poor, and the marginalized. It is highly commendable that so
much effort and so many resources are being put into this area where programmatic results are
difficult to measure, a definite risk for NGOs relying on positive results in order to guarantee
funding from donors.

BRAC, MLAA, NU, and BLAST al provide micro-level legal aid services. These
programs help individuals resolve disputes and increase legal literacy for clients and targeted
individuals. However, this level of intervention is by definition more individually focused and
only a source of change through client communication of outcomes and through lessons learnt
by word of mouth.

However, NGOs are aso compromising on women's rights through ADR. Hade
highlights how restorative justice encourages women to return to an abusive relationship in
order to avoid the worse perils of economic destitution and desertion. Women in rural
Bangladesh accept spousal abuse as part of marriage and are usually seeking a lessoning of
abuse through ADR. Women have the right not to be abused and restorative justice through the
NGOs compromises that right. What do these compromises on rights mean for the future of
legal empowerment in Bangladesh? Women are being empowered through being able to
choose between the Shalish, the village court/arbitration council, the NGOs, and the formal
courts, but are values changing through providing choice?

All of these organizations have also set up aternative Shalishes. This may be an attempt
to avoid the sexist and elite dominated decisions emerging from the Shalish; however, many
justice-seekers may first or later go to the Shalish due to social pressure or persona choice.
This means that legal aid mediation decisions may be just one of many decisions and may not
be respected or enforced. Researching the interactions between Shalish and NGO-operated
ADR would reveal the full impact that these legal services are having for women and the poor.
Thorough follow-up and enforcement, analysis and reporting are critical components in this
area

Legitimacy is achallenge for these NGOs providing legal servicesin rural Bangladesh. In
ADR the NGOs use the threat of the shadow of the court in order to facilitate enforcement of
decisions and respect for their ADR initiatives. As the NGO clients get justice, others will then
see that NGO Shalishes work and this in turn will increase NGO legitimacy. Hassan and Ali’s
study revealed another possible source of NGO legitimacy. People are unable to differentiate
between the entire legal system and NGOs as only a part of the legal system in situations where
community members call NGOs that provide legal services simply “Negal” or the law. NGOs,
relative to the Shalish and the dysfunctional village court, are also more efficient. NGOs are
also perceived as non-partisan exemplified by the fact that UP Chairmen will sometimes send
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cases to the NGOs in order to avoid political controversy.®® NGO record-keeping and
ingtitutionalization also creates the atmosphere of officialdom and an aura of legitimacy and
authority. All of these factors contribute to creating legitimacy for these NGOs delivering lega
servicesintherural areas.

SUSTAINABILITY

Sustainability is a problem for work in legal empowerment in Bangladesh. It is important for
NGOs to nurture formal and informa justice linkages and through advocacy to build
awareness. But, what would happen if the NGOs withdrew at this time? What kind of justice-
seeking behaviour would we withess? NGOs need to continue to work in legal empowerment
for some time because their initiatives are at the early stages and are not entrenched in rural
society or ingtitutions.

While the NGOs continue to receive funding and operate they act as watchdogs to ensure
that people do not deviate from legal lessons learnt; however, according to Sumaya Khair, in
the absence of NGOs the progress made in terms of legal empowerment will only be upheld if
the community hasinternalized these values.* Sustainability is akey issue here, in terms of the
legal empowerment sector, which is why efforts by MLAA and BLAST to revive and
strengthen the village court may be more ingtitutionally sustainable in the long term. Khair and
Ali et a. both argue that donor agencies should not be expected to donate for ever to sustain
the legal empowerment sector.

In the long-term the state will have to take the lead role in continuing to do legal
empowerment work. Golub argues that donor agencies need to be careful in order not to place
too much emphasis on state administered justice;™ however the inter-linkages we have seen
between the Shalish, the village court and arbitration council, NGO provided ADR, and the
formal courts emphasize that both state and non-state justice systems are important. State
institutions made more pro-women and pro-poor may be the best way of ensuring that justiceis
fair for all Bangladeshis. It istoo difficult for NGOs to monitor the administration of justicein
the informal justice system forever. Instead, the state must eventually take over as the trusted
administrator of pro-women and pro-poor justice. Initiatives targeting state institutions and/or
state supervision of informal justice administration are crucia to building state capacity and
fostering interest for long-term investment in empowering women and the poor.

8 Mirza Hassan and Tariq Ali. Emergence and consolidation of formal justice institution in rural
Bangladesh: A study of an MLAA intervention promoting the Village court and Arbitration Council.

% Sumaya K hair, Alternative Approaches to Justice: A Review of ADR Initiatives Under
the Democracy Partnership, at 60.

%! Golub, Stephen. Non-state Justice Systems in Bangladesh and the Philippines. (Berkley, California:
Boalt Hall School of Law, University of California at Berkeley, Draft Paper prepared for the United
Kingdom Department for International Development, January 2003).
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